IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEVEN G | NZAI NA

Plaintiff,
V. Civil Action
, No. 97- 1107
FEDERAL RESERVE BANK OF i
PHI LADELPHI A, !
Def endant . i
Gawt hrop, J. April , 1998

MEMORANDUM

Before the court in this enploynent discrimnation and
retaliation case is the Sunmary Judgnent Motion of Defendant,
Federal Reserve Bank of Philadel phia. Plaintiff has asserted a
claimunder Title VII of the Cvil R ghts Act, 42 U S.C. § 2000
et seq., alleging that he was discrimnm nated agai nst on the basis
of his sex because defendant bypassed himfor a pronotion in
favor of an allegedly less qualified female co-worker. Plaintiff
al so clains that, upon learning of his filing a claimw th the
EEQOC, based on the alleged discrimnation, the defendant
retaliated against himby creating an intol erabl e work
environnment, forcing plaintiff to transfer to another departnent.
Def endant has noved for sunmary judgnent on both clainms. Upon

the follow ng reasoning, Defendant’s notion will be deni ed.



Backar ound

Both briefs are chock full of assertions of fact. | shall
here seek to distill only the nost pertinent, not in dispute.
Plaintiff, a white male in his md-thirties, worked for the
Federal Reserve Bank of Phil adel phia from February, 1986, through
Decenber, 1997, filling various positions wthin the Financia
Statistics Division, beginning as an Analyst in the Deposits Unit
and advancing to Reports Coordinator. Throughout his enpl oynent,
he received a nunber of awards and commendati ons. In 1987,
Deni se Wi st began working in the Regulatory Unit of the
Financial Statistics Division, advancing to the position of
Reports Coordinator for the Unit in Cctober, 1994, a position she
held until My, 1995. She, too, was recognized for various

achi evenents during her enpl oynent.

In the |ate 1980s, the Federal Reserve System s Board of
Governors directed the Financial Statistics Division to inprove
the Deposits Unit. The Statistics Division was thus re-organi zed
and re-structured so that, in the spring of 1995, the position of
Manager of Financial Services becane available. To that

position, Denise Wist was pronoted.

I n January, 1997, after working under Wist for
approximtely a year and a half, plaintiff transferred to the

Checks Departnent of the Bank, where he worked until Decenber,
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1997, when he left the Bank’s enpl oy.

Plaintiff alleges that Wist got the job because of her
gender and that he, the nore qualified candi date, was denied the
post because he is male. Defendant counters that Wist had a
proven record of ability and acconplishnent that clearly
identified her as the nost worthy candi date for pronotion.

Def endant thus argues that plaintiff has failed to nake out a
prima facie case of gender discrimnation, as well as has failed
to set forth facts evidencing any retaliation against plaintiff
for filing an EECC claim Upon those grounds, defendant noves

for summary j udgnent.

1. Standard

Summary judgnent is proper "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law" Fed. R Cv. P. 56(c). Unless
evidence in the record would permit a jury to return a verdict
for the non-noving party, there are no issues for trial, and

summary judgnent becones appropriate. Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 248 (1986). 1In considering a notion for
summary judgnent, a court does not resolve factual disputes or

make credibility determ nations, and nust view facts and



inferences in the Iight nost favorable to the party opposing the

nmoti on. Siegel Transfer, Inc. v. Carrier Express, Inc., 54 F.3d

1125, 1127 (3d Cr. 1995). The party opposing the summary
j udgnent notion nust cone forward with sufficient facts to show

that there is a genuine issue of material fact. Celotex Corp. V.

Catrett, 477 U.S. 317 (1986).

[11. Discussion

A.  Sex Discrimnation

A plaintiff can create a triable issue of discrimnation
t hrough either direct or circunstantial evidence. Wen, as here,
there is an absence of direct evidence, plaintiff nust neet the
t hree-prong, burden-shifting test originally set forth in

McDonnel | Douglas Corp. v. Geen, 411 U S. 792 (1973), a race

di scrimnation case, as it has been nodified and applied in

di scrim nation cases based on sex. Under MDonnell and its
progeny, the burden first falls on the plaintiff to establish a
prima facie case of discrimnation. |If a prima facie case is
shown, the burden shifts to the defendant, who nust articulate a
| egitimate, non-discrimnatory reason for the enpl oyee’s
rejection. Once articulated, the burden shifts back to the
plaintiff, who nust show that the defendant’s stated reason for

plaintiff’s rejection is pretextual. 1d., at 802.



Under the traditional burden-shifting analysis, a sex
discrimnation plaintiff may establish a prinma facie case of
di scrimnation by showing that he is a nenber of a protected
class, that he was qualified and rejected for a position, and
t hat non-nenbers of the protected class were treated nore

favorably. See Ezold v. WIf, Block, Schorr and Solis-Cohen, 983

F.2d 509, 523 (3d Cir. 1993). However, as both parties

acknow edge, courts have split as to whether this is the
appropriate standard to establish a prinma facie case in a reverse
di scrimnation action, where the plaintiff is not a nenber of a
socially disfavored or protected class, but rather belongs to a

traditionally favored class. Conpare Hill v. Burrell Comm

Goup, Inc., 67 F.3d 665, 668 n.2 (7th Cr. 1995) (appl yi ng

McDonnel | standard); WIlson v. Bailey, 934 F.2d 301, 304 (11th

Cr. 1991)(sane); and Young v. City of Houston, 906 F.2d 177, 180

(5th Gr. 1990)(sane), with Reynolds v. School Dist. No. 1,

Denver, Col orado, 69 F.3d 1523, 1534 (10th Cr. 1995)(applying a

hei ght ened standard); Pierce v. Commonwealth Life Ins. Co., 40

F.3d 796, 801 (6th G r. 1994)(sane); and Parker v. Baltinore and

Ghio RR Co., 652 F.2d 1012, 1017 (D.C. Cr. 1981)(sane).

The hei ghtened standard for reverse discrimnation cases was
originally set forth in Parker. The heightened standard alters
the first prong of the McDonnell prima facie test and requires a
plaintiff to show that “background circunstances support the

suspi cion that the defendant is that unusual enployer who
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di scrimnates against the majority.” Parker v. Baltinore and

Ohio RR Co., 652 F.2d 1012, 1017 (D.C. Gr. 1981). As | have

noted previously, “[i]n cases of reverse discrimnation, the
Third Crcuit has not spoken, and the other G rcuits are not in

agreenment, on what constitutes the first prong.” Win v. Sun

Conpany, Inc., No. Cv. A 95-7646, 1997 W. 772810 (E.D. Pa. Nov.

21, 1997). Not surprisingly, the disparity in approaches exists

even within the bounds of this court. Conpare Davis v. Sheraton

Society H Il Hotel, 907 F. Supp. 896 (E.D. Pa. 1995)(Joyner,

J.) (applying the heightened standard), wth Marshall v. Dunwoody

Village, 782 F. Supp. 1034 (E.D. Pa. 1992)(Gles, J.)(applying

t he McDonnel |l standard). Yet, even under the hei ghtened
standard, it has been noted that “[t]he prima facie case is not
intended to be rigidly applied or difficult to show”™ Davis, 907
F. Supp. at 900.

| find that plaintiff has nmade out his prima facie case of
di scrim nation under either standard. Certain nanageri al
enpl oyees were comended for having identified mnority and
femal e enpl oyees as worthy candi dates for pronotion, and received
favorabl e performance eval uations for so doing. Mreover, in
light of the relatively equal ratio of nmale to fenmal e enpl oyees,
there is a record of disproportionate identification of fenales
and mnorities on Pronotability and Career Devel opnent Forns.
More specifically, Wist was allegedly afforded favorable

treatment and speci al accommobdations in an effort to strengthen
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her qualifications, and nmake her eligible for pronotion.

Inits effort to articulate a |legitimte, non-discrimnatory
reason for pronoting Wist over the other nmal e candi dates,
def endant argues that “based on Ms. Weist’'s perfornmance and her
potential for advancenent,” she was identified “as an individual
who woul d contribute greatly to the achi evenent of [the Bank’ s]
goal s,” which included enployee training -- an area in which
Wei st all egedly had experience. Additionally, defendant argues
that, as conpared to Weist, plaintiff possessed inferior data-

anal ysi s and comuni cation skills.

A plaintiff may, however, survive a notion of summary
j udgnent by submtting evidence “fromwhich a factfinder could
reasonably either (1) disbelieve the enployer’s articul ated
| egiti mate reasons; or (2) believe that an invidious
di scrimnatory reason was nore |likely than not a notivating or

determ nati ve cause of the enployer’s action.” Keller v. Oix

Credit Alliance, Inc., 130 F.3d 1101, 1108 (3d Cr.

1997)(citations omtted). Wether defendant’s proffered
explanation is a pretext for reverse discrimnation is an
unresol ved question of material fact. They boldly assert that
Wei st was nore qualified. However, one can reasonably infer as
wel | that her credentials were artificially bol stered, and
plaintiff’s artificially lowered, in an effort to support this

argunent. As to that there remains a jury question, and thus,
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defendant’s notion for sumrmary judgnent on the enpl oynent

di scrimnation clai mnust be denied.

B. Retaliation

Plaintiff also clainms that defendant retaliated agai nst him
after he filed a conplaint wth the EECC and PHRA in Cct ober,
1995, which alleged that he was denied the pronotion to Manager
of Fi nancial Services because he is male. Plaintiff specifically
al l eges that Weist and his other supervisors, harassed, shunned,
avoi ded, and refused to speak with plaintiff, wote nunerous
negative nmenoranda to his Departnental personnel file, downplayed
hi s acconplishnents, and magnified his failings. Plaintiff
states that such conduct was intended to force himto quit,
however, it succeeded only by making plaintiff’ s working
conditions so intolerable that he was forced to transfer out of

the Statistics Departnent.

A plaintiff asserting a retaliation claimnust show that (1)
he engaged in protected activity, (2) he suffered an adverse
enpl oynent action subsequent to or contenporaneous with the
protected activity, and (3) there is a causal |ink between the
protected activity and the adverse enpl oynent action. See

Robi nson v. Gty of Pittsburgh, 120 F.3d 1286, 1299 (3d Cr.

1997); Nelson v. Upsala College, 51 F.3d 383, 386 (3d Cir. 1995).

Def endant argues that plaintiff has not denonstrated either that
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he suffered an adverse enpl oynent action, or that such action, if
any, was causally connected to his filing of the EEOCC PHRA

conpl ai nt .

| find that plaintiff has raised a genuine issue of materi al
fact as to whether defendant took retaliatory adverse action
against himafter he filed his EECC PHRA conplaint. “Although
adverse action by an enployer may typically take the form of
term nation, denotion or transfer, it is not limted to these

actions.” dark v. Commonwealth of Penn., 885 F. Supp. 694, 709

(E.D. Pa. 1995). Specifically, “[r]etaliatory conduct other than
di scharge or refusal to hire is thus proscribed by Title VII only
if it alters the enployee’s 'conpensation, terns, conditions, or
privileges of enploynent,' deprives himor her of 'enploynent
opportunities,' or 'adversely affect[s] his [or her] status as an
enpl oyee.'” Robinson, 120 F.3d at 1300 (citations omtted). “The
definition of an adverse enpl oynent action under . . . Title VII

i ncludes 'any action which already has or which mght inpair the
enpl oyee in future enploynent situations.'” dark, 885 F. Supp.
at 709-10 (quoting Nelson v. Upsala, 51 F.3d 383, 386 (3d G,

1995)).

Here, the negative menoranda plaintiff’s superiors placed in
hi s personnel file can be considered an adverse enpl oynent

action. In Nelson, the Third Crcuit cited Lazic v. University

of Pennsylvania, 513 F. Supp. 761 (E.D. Pa. 1981), a case in

9



which the plaintiff alleged unlawful retaliation when positive
references fromher personnel file were deleted after she filed
an EECC charge, as an exanple of conduct that mght inpair the
plaintiff in enploynent situations. Nelson, 51 F.3d at 387.

That plaintiff’s enploynment records were littered with negative
eval uations could cut either way, depending on whether they were
t he product of unvarnished, truthful candor, or of spiteful,
retributive vindictiveness. But that factual question nust await

the verdict of plaintiff’'s peers.

As to whether plaintiff has established a causal connection
between the filing of his EEOCC PHRA cl ai mand the all eged
retaliation, | further find that the evidence, when | ooked at as
a whol e, shows a pattern of harassnent that began after defendant

was served with the conplaint. See Kachmar v. Sungard Data

Systenms, Inc., 109 F.3d 173, 177 (3d Cir. 1997)(“circunstanti al

evidence of a 'pattern of antagonism follow ng the protected
conduct can . . . giverise to the inference [of retaliation]”)
For exanpl e, during the eleven nonths after defendant was served
with plaintiff’s EEOC conpl aint, sixteen nenoranda were placed in
plaintiff’s file whereas only three nenoranda addressing his job
performance had been place in his personnel file during the

previ ous nine years.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEVEN G | NZAI NA,
Plaintiff,

Cvil Action
No. 97- 1107

V.

FEDERAL RESERVE BANK OF
PHI LADELPHI A,
Def endant .

ORDER
AND NOW this day of April, 1998, Defendant’s Mdtion for

Summary Judgment is DEN ED.

BY THE COURT:

Robert S. Gawt hrop, 111 J.



